Insurance
1)  Introduction

The responsibility for ensuring that there is adequate insurance against risks arising from the exercise of community facility powers lies with each school’s governing body.
Under the fair funding legislation, schools have the option to “buy in” to the Council’s insurance and risk management package.  This provides an indemnity to employees, governors and volunteers of the school whilst they are acting in good faith in the course of their duties.  The Council is able to offer this cover to schools on the basis that is has the statutory duty to provide education and/or because the school is undertaking activities that would be deemed to be part of the normal services of a Local Authority and therefore an insurable interest is established.

Details of the insurances provided by the Council can be found in the Torbay Insurance Services for Schools booklet which is located at http://www.torbay.gov.uk/index/education/schools/school-handbook.htm.   Insurance issues differ depending on how extended school activities are managed.  Torbay Council cannot obtain insurance for extended school activities run by private limited companies, independent management committees, charities or separate legal entities which should all have their own insurance cover.  A written agreement should exist which indicates who bears what risk and imposes an obligation to insure.
If schools themselves provide an activity as part of the operation of their school, then the Council’s standard policy will provide cover subject to standard terms and conditions, but the most problematic area is where activities are tacitly supported by the school but are not actually run by them.  The Council would only deem an activity to be performed by the school if they had control over it and performed risk assessments, including ensuring Police checks for those involved.  We would only need to know about any proposed activities run by the school which involved additional hazards above those which one would normally associate with a school.  
Activities undertaken at a school by individuals it employs and over which the school has direct day to day management which are of an Educational Nature and critically that are not any more hazardous than it’s own school activities will fall within the cover provided by the Council’s current insurance arrangements, subject to the terms and conditions of the policy.
However, it is very important to note here that Insurance coverage for activities of a medical nature is limited to the provision of First Aid only (inclusive of administering medicines etc…).  Thus where extended school activities involve working with the Health Trust it is important to ensure that responsibility of medical provision beyond First Aid, remains with the Health Trust.

In summary:- If the extended activity is provided direct by the school consider the issue of additional hazards.  If a third party runs the activity ensure they take the legal risk of doing so under the agreement.

2)   Governor Run Extended School Activities
a)  Generally Governing bodies must ensure that they have insurance covering the extended school activities that they intend to run.  The insurance requirements of each governing body depend on the activities undertaken at its school.

Those schools purchasing the Council’s “buy back” scheme are not automatically covered for extended activities (the exception to this is out of hours learning attended by the school’s own pupils.  Schools are required to liaise and seek agreement from the Council’s Extended Schools Team through the business plan route.  The nature and scope of the proposed extended school’s activities will be submitted to the Council’s Insurers and may attract an additional premium, which will be re-charged to schools accordingly.
Public Liability
b)  This policy provides indemnity to the council/governing body from claims arising for damage to third party property and/or injury or death to third parties resulting from the negligence of the Council/governing body and/or employees whilst acting within their community facility powers.

The limit of indemnity is £50 million.

Schools which hire out facilities are advised to follow the guidelines in the document “The Letting of Educational Premises and Ground.”  The governing body are responsible for ensuring that the hirer/tenant has public liability insurance in place in order to indemnify third parties from all such hirer’s/tenant’s claims arising from negligence.

Employers’ Liability

c)  This policy provides indemnity to the Council/governing body from claims arising from bodily injury, illness or disease suffered by any employee which arises out of and in the course of their employment with the Council.  Negligence or breach of a statutory duty by the Council as employer has to be established for a claim to succeed.
The limit of indemnity if £50 million.

Material Damage  -  Own Property

d)  This covers losses or damage to buildings and contents belonging to the Council or school or for which they are responsible, against the perils of fire, lightning, aircraft and explosion only.  These are known as the catastrophe risks as they could produce a total loss.

Voluntary Aided school buildings are insured by the policies arranged by the Church Diocese – schools are required to liaise with their respective Diocese. 

For schools which are the subject of PFI arrangements, the PFI Contractor is responsible for insuring the premises.
A top up cover to the additional perils (Balance of Risks) is available from the Council’s Insurance Section upon request. The premium is based on pupil numbers and provides cover for losses as a result of flood, vandalism, theft and accidental damage.  A £200 policy excess is applicable for each and every claim and payable by schools.

The policy excess applicable for the Employers and Public Liability policy is £25,000.

The material damage policy has a £25,000 policy excess subject to a maximum loss of £75,000 each year.

Payment of these excesses are usually funded from the Council’s in-house Corporate Insurance Fund, however if there has been a failure to take reasonable precautions to prevent or minimise damage or loss the excess may be recharged to the school concerned.

3)   Extended School Activities Run Through External Providers/Private Limited Companies/ Independent Management Committees, Charities or Separate Legal Entities

a)  Generally in the case of projects managed by third parties and run on the school site, the governing body should assess and be satisfied that the insurance provision is adequate for the activities undertaken and that the governing/Council is not exposed to any risks which may result in claims.

Below are some general insurance policy types intended only as a guide to schools and prospective providers of extended school activities of the likely insurance requirements.  Providers are strongly advised to seek their own independent advice.

Employers Liability

b)  This gives an indemnity to the extended school activities provider (the “Provider”) from claims arising from the bodily injury of an employee of the Provider caused by the negligence of the Provider.  The limit of indemnity should be at least the minimum sum that is required by the Employers’ Liability (Compulsory Insurance) Act (currently £5 million).

Public Liability

c)  This provides indemnifies the Provider from claims arising  from damage to third party property and injury/death to third parties caused by the negligence of the Provider.  The limit of indemnity should be no less than £5 million and the Provider may wish to review this sum depending on the nature of the activities undertaken.  The policy should extend to include Hirer’s Liability Insurance (hire of school premises).
Contents

d)  This gives indemnity for loss of or damage to the property of the Provider.  The sum insured should reflect the current replacement value of the contents and should be on an “all risks” basis or for specified risks.

Buildings Insurance

e)  The Provider may also be required to effect buildings insurance as a result of a let/lease on premises it occupies.  The let/lease will normally specify the cover required and the indemnity to be provided to the property owner.

Motor Vehicle

f)  The Provider should arrange suitable cover for any motor vehicle it may own or operate.

The different types of insurance outlined above are by no means an exhaustive list.  It is likely that the governing body or Provider may need to buy other types of insurance to reflect the potential insurable risks.

The Importance of Agreements
g)  In the same way that a formal agreement should be drawn up in instances where the school buildings may be let to outside organisations, it would be prudent to ensure that a similar form of words is agreed for all extended use.  This should specify exactly what is expected of the “extended school” body, and cover such issues as clarifying which of the parties is responsible for cleaning/tidying the rooms before and after use, security arrangements (locking up, visitor/access control), fire evacuation procedures, safety checks and reporting of defects etc.

A person sustaining injury or damage is entitled to pursue a claim for compensation against any person or body that they so wish.  It would be up to a court of law to determine where, if anywhere, negligence actually lies.  An indemnity clause is used to provide certainty between the parties by guaranteeing who will ultimately pay in the event of a claim by a third party.  In recognition of this point, it is important that all agreements should contain an indemnity between both parties.  The following is an example of insurance and indemnity wording that could be adopted:

“The <name of extended use> shall indemnify <name of school> against all actions,   claims, costs, expenses and liabilities arising under statute or common law from injury to or death of any person and/or loss of or damage to any property insofar as they arise from matters pertaining to this agreement (other than where such actions, claims, costs, expenses and liabilities arise solely out of the act, default or negligence of <name of school>, it’s employees or agents).
Without prejudice to the <name of extended use>’s liability under the above indemnity, the <name of extended use> shall effect and maintain appropriate insurance cover after seeking independent professional advice, to a level deemed adequate by the <name of extended use> (but with a minimum limit of indemnity of £5 Million * for any one occurrence or series of occurrences arising from any one event).

Signed………………………………… on behalf of <name of extended use>.

Date……………………………………”

*  For alternative levels of indemnity, a letter from the service provider’s Broker/Insurer confirming that the level provided is adequate in relation to activity/service provided.
4)  Further Advice
If you require clarification on any of the insurance issues outlined above, please do not hesitate to contact the Insurance Manager Evelyn Murray at Torquay Town Hall on 01803 207174.
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